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. Introduction

Up until the 1970's states were mainly
responsible for regulating the natural and
environmental resources used by agriculture.
Thisall changed when Congress enacted new
and amended a number of existing lawsto give
federal agencies primary control over many of
these resources. The impact on agriculture of
some of these changes was immediately
obvious. For example, amendmentsto the
Federal Insecticide, Fungicide, and Rodenticide
Act (FIFRA) changed it from alaw regulating
labeling claims of manufacturers to one
significantly restricting these chemicals use.
The effect of changesin other federal laws on
agriculture was often less clear. For example,
the 1972 Federal Water Pollution Control Act
(later renamed the Clean Water Act (CWA))
established an elaborate permitting system for
"point" dischargers of pollutantsinto the
nation's waters while maintaining an essentially
voluntary system for "nonpoint sources." It was
not until federal courts interpreted the CWA to
include many agricultural activities as "point

sourceﬁ"ﬂand defined wetlands to be part of the
"nation's waters'=that agriculture began to feel
the full brunt of the amendments.

The purpose of this paper isto provide a
general overview of selected federal
environmental and natural resources laws
affecting western agriculture. The paper
outlines each federal law's general content.
Particular attention is paid to three areas. water
quality, wetlands, and wildlife. However, the
paper only briefly touches on some of the issues
these laws raise. Readers are urged, therefore,
to contact their attorneys for answers to any
specific questions they have regarding how
these laws might affect their operations.

. Selected Federal Environmental Laws
Affecting Agriculture

The Clean Water Act (CWA) And Water
Quality.

In 1972 Congress passed the Federal Water
Pollution Control Act (FWPCA) (later renamed
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the Clean Water Act (CWA)) to "restore and
maintain the chemical, physical ,ﬁnd biological
integrity of the Nation's waters."* Congress
created two categories of dischargers under the
CWA: point and nonpoint sources. Point
sources consist of "any discernible, confined
and discrete conveyance, including but not
limited to any pipe, ditch,...[or] concentrated
animal feeding operation...from whi CB
pollutants are or may be discharged."™ The
CWA prohibits point sources from discharging
pollutants into the nation's waters without first
obtaining a permit through the National Permit
Discharge Elimination System (NPDES).
NPDES permits require point source
dischargers to satisfy both effluent standards,
developed by the federal Environmental
Protection Agency (the federal EPA) for
particular industries and discharges, and water
quality standards, fixed by each state and tied to
the quality of the receiving waters.™ The federal
EPA isresponsible for administering the
NPDES. However, the governor of each state
may petition the federal EPA for permission to
administer its own permitting program.= If the
governor is successful, then the state will
assume responsible for issuing point source
discharge permitsin itsjurisdiction.

Most agricultural activities are nonpoint sources
under the CWA. Thisis because Congress
excluded "agricultural stormwater discharges
and return flow from irrigated agriculture” from
the definition of point sources. However,
Congress specifically named "concentrated
animal feeding operations’ (CAFOSs) as point
sources, thereby éequi ring them to obtain
NPDES permits.* These permits prohibit
CAFOs from discharging any effluent into
navigable waters unless caused by a 25-year,
24-hour storm or as aresult of a"chronic or
catastrophic storm,” provided the permit holder
has a properly constructed and operated waste
water facility.

To be a CAFO and subject to the permitting
reguirement, the agency administering the
NPDES under the CWA must make two
determinations. First, it must find the livestock
operation qualifies as an "animal feeding
operation” (AFO). An AFO isdefined asa"lot
or facility" where animals are "stabled or
confined and fed or maintained for atotal of 45
days or more in any 12-month period" and
where "crops, vegetation, forage growth or
post-harvest residues’ are not systained over
any portion of thelot or facility.” Under this
definition, "dairy farms, stockyards, and auction
houses where animals may not be fed, but are
confinﬁ temporarily" may qualify to be

AFOs.

Second, if the agency finds that a livestock
operation qualifiesasan AFO, it must
determine if it meets certain size and/or
discharge requirements. For example, the
regulations provide that an AFO qualifiesasa
CAFQjf it confines more than 1,000 animal
units.— Thus an AFO with 1,000 slaughter and
feeder cattle, 700 mature dairy cattle, or 2,500
swine each weighing over 25 kilograms
(approximately 55 pounds) isa CAFO.
Alternatively, the regulations provide that
certain medium size AFOs--between 300 and
1,000 animal units--also qualify as CAFOs,
provided they discharge pollutants into
navigable waters either di reci%_\r/ or indirectly
through a man-made device.™ For example, a
feedlot with 300 feeders that discharges waste
through a ditch into a stream or whose feedlot is
crossed by this stream would qualify. Finaly,
small AFOs may also be classified as CAFOs if
the administrating agency determines they
represent "significant contributor[sLof pollution
to the waters of the United States."™ The fact
an AFO may qualify, as a CAFO does not
necessarily meaﬁﬂit isrequired to obtain a
NPDES permit.™ The regulations specifically
provide that "no animal feeding operationisa
concentrated animal feeding operation ... if [it]
discharges only in the event of a 25-year,
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24-hour storm e-vent."E"I Thus even the largest

AFO may avoid the permitting requirements of
the CWA if it does agood job of managing its
discharges.

Nonpoint sources generally are not subject to
any permitting requirements under the CWA.
However, federal courts have recently held that
the CWA "requires [states] to identify waters
that [fail to satisfy state water quality standards]
after the application of (point-source)
technological standards, to determine the total
maximum [daily] loadings of pollutants
[TMDL] that would bring these waters up to
grade, and to incorporate alocations of these
loadings into discharge permits and state water
quality plans."™ The TMDL limits under the
CWA require states to include waste loadings
from both point and nonpoint sources as well as
amargin of error for uncertainty and future
growth. Most states proposed TMDL plans
continue to rely ailmost exclusively on point
source controls to meet state water quality
standards. It is questionable, however, if such
controls alone will do the job, particularly in
certain western states where point source
discharges are limited. Agriculturalists thus
must pay close attention to see how the next
round of TMDL plansin their state might affect
nonpoint source discharges and their operations.

The Comprehensive Environmental Response,

Compensation, And Liability Act (CERLA).
Congress passed CERCLA in 1980 and
reauthorized it in 1986 through the Superfund
Amendments and Reauthorization Act (SARA).
CERCLA, among other things, requires
"potentially responsible parties' (PRP) to pay
for the cleanup of contaminated waste sites,
either by financing the cleanups, cleaning up
the sites themselves, or reimbursing the
government or other PRPs for their share of the
cleanup costs. PRP include current owners and
operators of vessels or facilities where
hazardous wastes were disposed, prior owners
and operators of vessels or facilities, generators

of the hazardous subst@ﬁces, and transporters of
hazardous substances.~ The term "facility"
under CERCLA is broadly defined to include
lands upon which hazardous substances were
dumped or otherwise disposed. CERCLA
imposes joint and several liability on such
persons. Joint and severa liability means that
any PRPs--regardless of how small their
contributions--may be fully liable for the
cleanup costs.

CERCLA provides adefense for those who can
show that the release was caused by the act or
omission of athird party, other than their
employees, agents, or persons with whom they
have a contractual arrangement. The SARA
amendments also provide alimited defense for
innocent purchasers of contaminated sites if
they can show that they did not know and had
no reason to know that the disposal of
hazardous substances occurred on the
property.™ Individuals purchasing property
where hazardous substances may have been
disposed should carry out an environmental
audit before completing the transaction, lest
they find themsel ves subject to huge cleanup
costs under CERCLA sometime in the future.

The Endangered Species Act (ESA).

Congress first passed the Endangered Species
Actin 1973. Congressfound that "various
species of fish, wildlife, and plantsin the
United States have been rendered extinct as a
consequence of economic growth and

devel opment untempered by adequate concern
and conservation" and that "other species of
fish, wildlife, and plants have been so depleted
in numbers that they are in danger of or
threatened with extinction."™ The ESA
established asits purpose "to provide a means
whereby the ecosystem upon which endangered
species and threatened species depend may be
conserved, to provide a program for the
conservation of such endangered species and
threatened species, and to take such steps as
may be appropriate to achieve the purposes of
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the treaties and conventions [signed by the
United States and dealing with the conservation
of speciesfacing extinction]."*= The United
States Supreme Court in 1978 called the ESA
"the most comprehensive legidlation for the
preservation of endangered species ever enacted
by any nation." == In speaking of its breadth in
1995, the Court said: "the [ESA] appli€[s] to all
land in the United States and to the Nation's
territorial seas."™ Our discussion will be
limited to the ESA's operation with respect to
the lands within the United States.

The ESA consists of several sections:

* Section 3 provides important definitions
(including the definitions for "endangered”
and "threatened species’).

» Section 4 details the process used for listing
covered species and their critical habitat and
provides for the preparation of recovery
plans. Listing and habitat decision for
species within the continental United States
are made by the United States Fish and
Wildlife Service (USFWS).

» Section 7 imposes an obligation on federal
agenciesto insure that their actions will not
"jeopardize" covered species or their critical
habitat. It requiresfederal agencies, prior to
acting, to prepare a"Biologica
Assessment” to determine whether a
proposed action may affect a covered
species. It further requires the agency to
formally "consult" with the USFWSif a
potential conflict exists. The USFWS will
prepare a"Biologica Opinion™ outlining
possible impacts and suggesting "reasonable
and prudent alternatives' for the agency's
proposed action. The agency may also seek
an "incidental take" exemption from the
USFWS, permitting it to "take" a covered
species while carry out its activities.

Federal agencies may also appeal under
Section 7 to a cabinet-level committee,
sometimes referred to as the " God-Squad”,

for permission to carry out the proposed
activity. The committeeisrequired to base
its decision on afinding of necessity and
lack of any reasonable aternatives.

o Section 9 outlines acts that are prohibited
under the ESA including "tak[ing of] any
such species within the United State%?r the
territorial seas of the United States."** The
term "taking" has been broadly interpreted
under the ESA to include habitat destruction
whether on public or private land.

e Section 10 allows private land ownersto be
exempted from Section 9 by obtaining an
"incidental" take permit from the USFWS.
As part of the process, the applicant must
prepare and implement a habitat
conservation plan (HCP), limiting how the
property will be used.

¢ Section 11 establishes criminal and civil
penalties for violations of the ESA and
authorizes citizen suits for its enforcement.

"Endangered species’ are defined under the
ESA as"any specieswhich isin danger of
extinction thraughout all or a significant portion
of itsrange."™ The Act further defines
"threatened species’ as "any specieswhichis
likely to become an endangered species within
the foreseeabl e future throughout Al or a
significant portion of itsrange."™" Theterm
"gpecies” includes "any subspecies of fish or
wildlife or plants, and any distinct population
segment of any species of vertebrate fish Eg]
wildlife which interbreeds when mature."™™ The
Act specifically excludes from the definition of
"endangered species’ insects determined to be
"pest[s] whose protection [under the ESA]
would preserE fan overwhelming and overriding
risk to man."== In making itslisting
determination the USFWS may only take into
consideration biological data. In contrast, in
determining critica habitat, the USFWS may
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also consider economic and other 5l
considerations along with biological factors.
On June 17, 1999 the USFWS announced a new
"Safe Harbor Policy” for nonfederal property
owners who enter into agreementsith it to
manage habitat for listed species. The
USFWS will provide participating nonfederal
property owners with technical assistance in
preparing these plans. In exchange for
implementing these plans, the nonfederal
landowner will receive an "incidental take"
permit and the USFWS will provide assurances
that additional land, water, and/or natural
resource use restrictions will not be imposed on
them because of their voluntary conservation
activities.

One method to avoid the listing of species
under the ESA isfor nonfederal landholdersto
adopt measures designed to protect and/or
enhance habitat for "candidate” species.
Nonfederal landholdersin the past were often
reluctant to carry out such activities for fear that
a candidate species would later be listed and
they would be punished because the species
"colonized" their land. On June 17, 1999 the
USFWS announced a policy for "Candidate o
Conservation Agreements with Assurances.”
Under these agreements, nonfederal landholders
may enter into a habitat conservation plan with
the USFWS to implement conservation
measures for proposed or candidate species or
species likely to become proposed or candidate
speciesin the near future. The USFWS would
determine whether this agreement, combined
with conservation measures on "other necessary
property”, would preclude the need to list the
covered species. If the USFWS makes this
determination, then the guidelines assure
nonfederal property landholders that no
additional conservation measures or additional
land, water or resource restrictions will be
required of them should the species become
listed in the future. The USFWS will make the

Candidate Conservation Agreements with
Assurances decision on a case-by-case basis.

The Federal Insecticide, Fungicide, And

Rodenticide Act (FIFRA).

The first version of FIFRA was passed in 1947.
It dealt with proper labeling and efficacy claims
made by manufacturers of these chemicals.
Later amendments have focused on protecting
human health and the environment. FIFRA,
among other things, imposes limits on the use
of "restricted use" chemicals and establishes a
certification procedure for persons using them.
The federal courts have held that FIFRA
provides alimited safe harbor against state
nuisance or negligence suitsEfj)r applicators who
follow labeling instructions.™ On the other
hand, some courts have found that failureto
follow labelling requirements is negligence per
se (initself), making applicatorsli%lefor any
damages caused by their spraying.

Federal Land Policy And Management Act

(FLPMA).

Congress passed FLPMA in 1976. FLPMA is
considered the "organic" (or enabling) act of the
Bureau of Land Management (BLM) in the
Department of the Interior. It provides general
rules governing BLM's public land management
decisions. FLPMA requiresthe BLM to
manage its lands for multiple use, sustained
yield. It declaresthat the "public land" under
its control will stay in federal hands, except
when national interest requires otherwise.
FLPMA outlines the process for public land
disposal and exchange. It also detailsthe rules
and public grazers "rights" with respect to
grazing on BLM lands.

National Environmental Policy Act (NEPA).
NEPA was enacted in 1969. It was designed to
encourage all federal agenciesto consider
potential environmental impacts when making
decisions. NEPA has several aims. For
example, NEPA established the Council on
Environmental Quality (CEQ) to provide the
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President with expert advice on national
environmental policies and problems. More
substantively, NEPA requires every federal
agency to:
include in every recommendation or report on
proposals for legislation and other major
Federal action significantly affecting the
quality of the human environment, a detailed
statement by the responsible official on--
(i) the environmental impact of the proposed
action,
(i) any adverse environmental effects which
cannot be avoided should the proposal be
implemented,
(iii) alternatives to the proposed action,
(iv) the relationship between local short-term
uses of man's environment and the
maintenance of and enhancement of long-
term productivity, and
(v) any irreversible and irretrievable
commitments of resources which would be
involved in the proposed action should it be
implemented.

This statement, called an Environmental Impact
Statement (EIS), isto be circulated to
appropriate federal, state, and local agencies
and is to be made available to the public.
Recent court and agency decisions have held
that the reissuance of grazing permits on federa
lands may be%{bject to NEPA'SEIS
requirements.* Federal agencies, considering
actions that may have such impacts, first must
prepare a somewhat briefer document called an
"Environmental Assessment” (EA). If the
action is determined not to have such an effect,
the agency issues a FONSI (a"finding of no
significant impact”). Otherwiseit prepares a
full blown EIS. NEPA does not require federal
agencies to make a particular decision, only that
they take proper account of environmental
impacts and examine aternatives that might
have lesser effects. Once afederal agency has
fully disclosed this information, the courts will
not overturn its decis onéﬁ'nl essit isshown to be
arbitrary and capricious.

National Forest Management Act (NFMA).

Most federal forests are managed by the United
States Forest Service located within the United
States Department of Agriculture. The Forest
Service derives the mgority of its powers and
responsibilities from three federal laws. First,
Congress passed the Organic Act of 1897,
establishing the Forest Service and requiring
that it manage the nation's forests for
production rather than preservation. Second, in
1960 Congress enacted the Multiple-Use,
Sustainable Yield Act, broadening the Forest
Service's charge to include not only timber
production but also "outdoor recreation, r :
watershed, and wildlife and fish purposes.”
Third, the National Forest Management Act of
1976 made planning a pre-requisite over Forest
Service Activities.

The NFMA requires the Forest Serviceto
prepare Land and Resource Management Plans
(LRMPs) to govern site-specific decisions
regarding, among other things, grazing and
timbering decisions. The LRMPs consist of an
inventory of all renewable resources, a
classification of the "suitable" use of
forestlands, a calculation for suitable timberland
of the "allowable cut,” and an identification of
"hazards' to the resource. The LRMP must
take into account existing regulations,
presidential policy statements regarding the
nation's forests, multiple-use pringiples, and any
draft and final EISsfor the forest.*™~ The NFMA
requires the Forest Serviceto "[p]rovide for
diversity of plants and animal communities."EI
The LRMPs are subject to EIS requirements
under NEPA (see above). Failure to follow the
LRMP or NEPA requirements is grounds to
overturn a Forest Service decision. Ranchers,
grazing livestock on the nation's forest, should
know and participate in the devel opment of any
LRMP, EIS, or other planning decision by the
Forest Service that might affect their operation.
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Swampbuster, Section 404 Of The Clean Water
Act (Cwa) And Other Federal Wetland Protection

Provisions.

A number of federal laws provide protection for
the nation's wetlands. Severa involve
voluntary carrot-like programs, with state or
private landowners receiving cost-share and/or
cash payments in exchange for agreementsto
acquire, restore, or retain wetlands on their
property. For example, the Migratory Bird
Conservation Act of 1929, authorizes the
acquisition of wildlife refuges including
wetlands. The Migratory Bird Hunting and
Conservation Stamp Act of 1934 and later the
Wetlands Act of 1961 appropriated money for
these acquisitions. Currently agricultural
producers can enroll marginal agricultural lands
and naturally occurring wetlandsin the USDA's
Wetland Reserve and Water Bank Programs
and receive cash payments.

The federal government first began to apply a
stick (regulatory) approach to wetlands
drainage in the 1970s as aresult of Section 404
of the CWA. Section 404 prohibits the
"discharge of dredged or fill materials’ into
"navigable waters" without a permit from the
Corps of Engineers. Federa courts (and
thereafter the Corps and federal EPA) broadly
interpreted the term "navigable waters' to
include wetlands "adjacent” to navigable waters
and their tributaries.™ They also included in
this definition certain intrastate (i ed)
waters and their adjacent wetlands™if their
"use, degradation, or destruction could affect
interstate or foreign commerce."

Section 404 of the CWA isclearly astick. The
Corps and federal EPA may ask courtsto stop
section 404 violations and restore affected
wetlands and may seek civil penalties of up to
$25,000 per day per violation against

violators ™ The government may also
criminally prosecute section 404 violators for
negligent or knowing actions.

Congress also imposed a carrot-and-stick
approach to wetland preservation when it
adopted "Swampbuster” provisionsin
reauthorizing the farm bill under the Food
Security Act (F.S.A.) of 1985, amended in
1990, and significantly modified by the Federal
Agriculture ImprO\ﬁnent and Reform Act
(F.A.lLR.) of 1996.“F.S.A., among other
things, reauthorized farm loan and deficiency
payments for program participants. However,
its Swampbuster provisions, modified by the
1990 amendments, made a personswho "...in
any crop year produces an agricult

commodity on converted wetland"*“or "in any
crop year beginning after November 28, 1990,
converts awetland by draining, dredging,
filling, leveling, or any other means for the
purpose, or to have the effect, of making the
production of an agricultural commo&ty
possible on such converted wetland"**ineligible
for loan and other farm program payments.
Swampbuster thus does not directly impact
agriculturalists who do not participate in the
farm program.

Both section 404 of the CWA and Swampbuster

under the current farm bill exempt certain

farming and ranching activities from their B

application. For example, the CWA provides:

(1) Except asprovided in paragraph of this
subsection, the discharge of dredged or
fill material--

(A) from normal farming, silviculture, and
ranching activities such as plowing,
seeding, cultivating, minor drainage,
harvesting for the production of food,
fiber, and forest products, or upland
soil and water conservation practices;

(B) for the purpose of maintenance,
including emergency reconstruction of
recently damaged parts, of currently
serviceable structures such as dikes,
dams, levees, groins, riprap,
breakwaters, causeways, and bridge
abutments or approaches, and
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transportation structures,

(C) for the purpose of construction or
maintenance of farm or stock ponds or
irrigation ditches, or the maintenance
of drainage ditches,

(E) for the purpose of construction or
maintenance of farm roads or forest
roads...where such roads are
constructed and maintained, in
accordance with best management
practices, to assure that flow and
circulation patterns and chemical and
biological characteristics of the
navigable waters are not impaired,
that the reach of the navigable waters
is not reduced, and that any adverse
effect on the aquatic enforcement will
be otherwise minimized;

(2) Any discharge of dredged or fill material
into the navigable waters incidental to any
activity having as its purpose bringing an
area of the navigable watersinto a useto
which it was not previously subject, where
the flow or circulation of navigable waters
may be impaired or the reach of such
waters be reduced, shall be required to have
a permit under this section.

Note that the exemptionsin paragraph (1) apply
only to existing uses. Under subsection (2),
discharges designed to bring an area "into ause
to which it was not previously subject” and that
"impair" flow or circulation or "reduce" the
water's reach are still subject to the Corps
permitting requirements under section 404.

Swampbuster also exempts certain agricultural
activitiesfrom its reach. With respect to
agricultural production on converted wetlands,
Swampbuster specifically exempts certain
farming or ranching activities, provided the
conversion started prior to December 23, 1995.
It also exempts farming or ranching activities
occurring on wet areas created by water
delivery and irrigation systems; on artificia
lakes or ponds created on nonwetlands and used

primarily for livestock watering, fish
production, irrigation, wildlife, fire control,
flood control, cranberry growing, or rice
production, or as a settling pond; and on
wetland temporarily or incidentally cr asa
result of adjacent development activity.
Additionally, Swampbuster permits agricultural
production on an existing wetland (farmed
wetland) if the "owner or operator...uses normal
cropping or ranching practices to produce an
agricultural commodity in a manner that is
consistent for the area where the production is
possible as aresult of anatural condition, such
as drought, and is without action by the
producer that dﬁtroys anatural wetland
characteristic.”

Swampbuster's rules against conversion of
wetlands also do not apply to conversions of
artificial (nonwetland) lakes or ponds, used for
avariety of agricultural and nonagricultural
purposes (see above); wetland temporarily or
incidentally created as aresult of adjacent
devel opment activity; or re-converted wetland,
so long as the Natural Resources Conservation
Service (NRCS) within the U.S. Department of
Agriculture determines that the wetlands
originally had been manipulated for the
production of an agricultural commodity or
forage prior to December 23, 1985 and were
allowed to return to wetland status as aresult of
avoluntary restoration, enhancement, or
creation acti or@ubsequent to that
determination.

The recent farm bill, F.A.l.R., has significantly
changed several of the other exemptions
contained in the original Swampbuster
provisions. For example, F.A.l.R.'s "good
faith" exemption has been broadened, allowing
the USDA to "waive a person'singligibility...for
program loans, payments, and benefits as the
result of the conversion of a wetland subsequent
to November 28, 1990, or the production of an
agricultural commodity on a converted wetland,
if the Secretary determines that the person has

Page 8 of 15

Article5.2



acted in good faith and without intent to violate
this subchapter."™ The amendments require the
Secretary to give qualifying applicants "a
reasonabl e period, but not to exceed 1 year,
during which to implement the measures and
practices necessary to be considered to actively
restoring the subject wetland.” Similarly
F.A.l.LR. Act specifically exempts farm program
participants from ineligibility under
Swampbuster if they establish that their actions
in connection with "all similar" actions "will
have a minimal effect on the functional
hydrologica and biological value of the
wetlands in the area, including the value to
waterfowl and wildlife."™ The Act instructs the
Secretary of Agriculture to create by regulation
"categorical minimal effect exemptionson a
regiona basis' to assist personsin avoiding a
violation of thﬁneligi bility provisions of
Swampbuster.™~ The F.A.l.R Act also exempts
from farm program ineligibility participants
who mitigate the loss of "the wetland and the
wetland values, acreage, and functions...through
the restoration of a converted wetland, the
enhancement of an existingwetland, or the
creation of anew wetland."*= The restoration,
enhancement, or creation must be based upon a
wetland conservation plan, must be located
within the "same genera area of the local
watershed as the converted wetland,” and must
be established subject to a wetland easement
designed to preserve the restored, enhanced, or
new wetlands for as long as the converted
wetland "remains in agricultural use or is not
returned to its original wetland classification.”
The wetland conservation plan may not be
financed at the expense of the federal
government. The earlier F.S.A. mitigation
provisions requiring that the mitigation occur
on prior converted croplands have been
dropped.

The 1996 F.A.l.R. Act permits participants who
had previously converted or produced
agricultural commodities on converted wetlands
to re-establish eligibility by "fully restor[ing]

the characteristics of the converted wetland to
its prior wetland state or...otherwise
mitigat[ing] for the loss of wetland val ues."EiI
Earlier restoration provisions under the F.S.A.
required restoration of "the" previously
converted wetland--a virtual impossibility if the
participant no longer held it. The new
restoration provisions require only that "the
restoration, enhancement, or creation of
wetland values [occur] in the same general area
of the local watershed as the converted
wetland."

In 1994 the Corps, USDA, Department of the
Interior, and federal EPA signed a
Memorandum of Agreement (MOA) making
the Soil Conservation Service ((SCS) now
NRCS) the lead federal agency for wetland
determjnation questions on "agricultural

lands."™ The MOA aso gives the SCS/NRCS
authority to make wetland determinations on
narrow bands or pockets of nonagricultural
lands immediately adjacent to or interspersed
among agricultural lands. It also permitsthe
SCSINRCS, in coordination with the Corps or
federal EPA, to make wetland delineation’ s for
nonagricultural landsif requested to do so by
USDA program participants. The MOA
provides that delineation decisions involving
"agricultural lands," will be based upon
procedures outlined in the National Food
Security Act Manual, Third Edition (NFSAM).
For nonagricultural lands, SCS/NRCS isto base
its decisions on the 1987 Corps Wetland
Delineation Manual, along with current national
Corps guidance documents. The MOA further
provides that any revisions or amendmentsto
these manual's affecting covered wetland
delineation’s must be agreed to by the signatory
agencies. Additionaly, it stipulates that any
final written wetland delineation by the
SCS/NRCS will be adhered to and be effective
for five years, unless new information warrants
otherwise. Copies of the manuals will normally
be available from the local SCS/NRCS office or
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from the library at the state agricultural
university.

The 1996 F.A.l.R Act also attempts to clarify
who has authority under Swampbuster. First,
earlier Swampbuster language gave the federal
Fish and Wildlife Service virtual veto power
over the SCS/INRCS's delineation and
mitigation plan decisions. New language under
the F.A.I.R. Act provides that "[t]echnical
determinations, the development of restoration
and mitigation plans, and monitoring activities
under [Swampbuster] shall be made by the
National Resources Conservation Service."lr"?‘|
Second, the F.A.l.R. Act recognizes that some
landowners may have already established
mitigation plans when they obtained a Section
404 dredged and fill permit under the CWA.
The statute now exempts participants from
ineligibility under Swampbuster provided "[t]he
action was authorized by a permit issued under
[section 404 of the CWA] and the wetland
values, acreage, and functions of the converted
wetland were adequately mitied for the
purposes of [ Swampbuster]." =

Wilderness Act Of 1964.
The Wilderness Act of 1964 creates both a
wilderness system and a process for
establishing wilderness areas on federal lands.
The Act does not create a separate federa
agency to manage wilderness areas. Instead it
requires federal agencies controlling designated
wilderness areas to "preserve” the areas and
manage them "for the use and enjoyment of the
American people in such manner aswill leave
them unimpaired for future use and enjoyment
aswilderness' while cor‘&rui ng to recognize
"existing private rights.”
The Wilderness Act defines a "wilderness
ared" as.
...an area where the earth and its

community of life are untrammeled

by man, where man himself isa

visitor who does not remain. An

area of wildernessis further defined

to mean in this chapter an area of
under devel oped Federal land
retaining its primeval character and
influence, without permanent
improvements or human habitation,
which is protected and managed so
asto preserveits natural conditions
and which (1) generally appearsto
have been affected primarily by the
forces of nature, with the imprint of
man's work substantially
unnoticeable; (2) has outstanding
opportunities for solitude or a
primitive and unconfined type of
recreation; (3) has at least five
thousand acres of land or is of
sufficient size as to make practicable
its preservation and use in an
unimpaired condition; and (4) may
also contain ecological, geological,
or other features of scientific,
educational, scenic, or historical
value.

The agencies, courts, and Congress have treated
the definition of wilderness areas pragmatically,
rejecting any claim that wilderness areas must
be completely untouched by humans. The
federal agencies give varying weight to the four
factors listed above: the extent of man's
"imprint"; the "opportunities for solitude"; the
areas size, location, and "praticab[ility]" for
preservation, and any special "ecological,
geological or other features of scientific,
educational, scenic, or historic value."
Interested persons can examine the handbooks
and manual's of each federal land management
agency to learn how it goes about classifying
the land under i%control for purposes of the
Wilderness Act.

Federal wilderness areas are established in two
ways. First, Congress directly created more
than ten million acres of wilderness areas when
it enacted the Wilderness Act in 1964. Second,
federal agencies also nominate particular lands
under their control for wildlife area designation.
The Wilderness Act, for example, instructed the
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United States Forest Service and the
Department of the Interior, respectively, to
study "primitive" areas in the national forests
and "roadless areas of at least 5,000 or more
acres within national parks and wildlife
refuges” as patential candidates for wilderness
designation.™ FLPMA further required the
Secretary of the Interior to study for wilderness
designation all BLM roadless parcels of at least
5,000 acres. The Federal Land Policy and
Management Act of 1976 (FLPMA) outlines a
process for the BLM to inventory and evaluate
lands under its control for wilderness ﬁa
designation under the Wilderness Act.
Congress, however, has final responsibility in
determining which federal lands will be
designated wilderness areas under the
Wilderness Act and what activities will
permitted.

The Wilderness Act prohibits many commercial
enterprises in wilderness areas including
commercia logging; the establishment of
permanent and temporary roads, structures, and
installations; and the use of motorized vehicles.
The Act permits logging to control insect
infestations;, commercia packing, guiding, and
river running activities, and hunting and
fishing. It also authorizes continued grazjng, if
established prior to September 3, 1964, and
certain mineral leasing activities withi nEI
wilderness areas in the national forests.”™ Both
of these activities are subject to reasonable
regul ations imposed by the Secretary of
Agriculture.

[11. State Environmental Laws Affecting Western

Agriculture

While we have emphasized the federal
government's recent domination of
environmental law, it isimportant to realize that
many states have played an activerolein
establishing and implementing both the federal
and their own environmental rules (e.g., seethe
role of states in developing state water quality
standards, operating NPDES systems, and

preparing nonpoint source plans under the
CWA described above). A number of state
legidlature are considering legislation designed
to regulate large animal confinement feeding
operations. Moreover, many local governments
continue to regulate certain agricultural
activities through their statutorily created
zoning and land use planning powers.

Similarly, state courts continue to hear nuisance
cases against agricultural enterprises (often
livestock confinement operations), brought by
nonfarm neighbors, complaining of
unreasonabl e noise, odors, and dustE’-|

All states have responded to these | atter
challenges by passing some form of "right-to-
farm" statutes, protecti n@ri culturalists from
certain nuisance actions.™ Farmers and
ranchers should check with their attorneys to
determine how their state's right-to-farm law
protects them. A 1998 lowa Supreme Court
decision has put state "right-to-farm™ statutes
into question.*= The lowa Supreme Court held
that lowa's right-to-farm statute amounted "to a
taking of private property for public use without
the payment of just compensation in violation
of the Fifth Amendment to the Federal
Constitution...."® The court concluded that the
right-to-farm law prevented adjoining
landowners from exercising their rights to enjoy
their property, thereby imposing an "easement”
onit. Thegranting of this easement, the court
said, amounted to ataking of their property.
Agriculturalists should keep their eyes open for
other court challenges to existing right-to-farm
statutes.

IV.  Summary And Conclusions

The lowa Supreme Court case illustrates the
somewhat unsettled nature of both state and
federal environmental laws. On the one hand,
the United States Supreme Court has shown
increasing willingness to examine whether state
and federal environmental and land use laws
have crossed theli ﬁ from proper regulation to
regulatory takings.™~ Similarly, a number of
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bills introduced before the 105th Congress this
past term have sought to weaken several federal
environmental laws.™ Indeed, Congress also
has examined several "takings" bills, designed
to compensate landowners for lossesin value
caused by atlfgedly excessive environmental
regulations. Still, federal courts for the most
part continue to uphold federal laws and
regulations that carry out national
environmental objectives and do not physically
invade private property or eliminate any
economic value from their remaining uses.
Additionally, none of the bills designed to
weaken current federal environmental have
passed.

One commentator recently suggested that
Congress's reauthorization of Swampbuster
under the F.A.I.R. Act indicates a continued
commitment on the part of both Republicans
and Demacrats to federal conservation
practices.”= Unfortunately we lack a crystal ball
to predict what direction federal environmental
law affecting agriculture will go in the future.
Thus the paper’ s recommendations are quite
simple. First, agriculturalists should learn as
much as they can about those federal (and state)
environmental regulations that may affect their
enterprises. Second, agriculturalists should do
an environmental audit of their operations to
determine whether any of their activities may
conflict with federal and state environmental
laws. Third, farmers and ranchers should take
advantage of any exemptions or safe harbors
these statutes provide (e.g., exemptions from
wetland provisions for certain farming and
ranching enterprises; the safe harbor from
damage suits for those who follow FIFRA
labeling requirements; the two new safe
harbors recently provided landowners under the
ESA). Finally farmers and ranchers or their
representatives should actively participate in the
development of nonpoint source plans under the
CWA, EIS preparation under NEPA, and other
planning efforts of federal agencies that may
impact their operations. Only in these ways can

agriculturalists wrestle their way through the
thicket that isfederal environmental law.
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